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Bernie Madoff: Must a Charity Return Funds 
Donated by a Ponzi Scheme to Investors?

The arrest of Bernie Madoff on December 11, 2008 brought the term “Ponzi” into our everyday lexicon. The 
term is named after Charles Ponzi, an Italian-born financier who surrendered to authorities in August 1920 
amid investigative reports that his Securities Exchange Company was operating fraudulently. Ponzi would 
pay investors wildly generous returns without generating any profits from the investment, using money 
received from new investors. Essentially, he pocketed his clients’ money without investing it for them.

The more recent Madoff scandal hit especially close to home for the observant Jewish community not 
only because Madoff is Jewish, but also because of his philanthropic involvement in many worthy Jewish 
institutions and charities, including Yeshiva University, Kav Lachayim, and numerous other causes. These 
philanthropic endeavors present an interesting halachic question concerning the options available for 
defrauded Madoff clients to recover their lost investments. 

BACKGROUND

Headlines
Halachic Debates of Current Events

BY DOVID LICHTENSTEIN

QUESTIONS TO 
CONSIDER

 ■ If an investor who is working on behalf of a client gives that client’s money to charity, who can the client 
pursue to get his money back? Can he claim the money from the charity, or must he deal directly with the 
corrupt investor?  

Rabbi Yochanan said: If someone steals an object from another person, and the original 
owner has not yet given up on recapturing his stolen item from the thief, then both the thief 
and the original owner are unable to declare the stolen item as holy for use in the Beis 
HaMikdash. Why not? The thief [cannot dedicate it] since it is not his own item, and the 
owner [cannot either] since he does not have full control over the stolen item.

[Note: The Gemara derives elsewhere that to make something holy for use in the Beis 
HaMikdash, one must have full ownership and power over the item.]

דא״ר יוחנן: גזל ולא 
נתייאשו הבעלים – 

שניהם אינן יכולין 
להקדיש, זה לפי 

שאינו שלו, וזה לפי 
שאינו ברשותו.

Rav Chisda issues a ruling in the Gemara that may be very relevant for our question. Before reading his 
ruling, however, a brief introduction is necessary. 

Before examining the actual case of Bernie Madoff, let’s consider a similar case where – instead of 
stealing money and donating it – a thief stole a precious necklace and donated it to charity. 

In Torah law, there is a concept that when a thief steals an item, the stolen item still remains partly in the 
possession of its original owner. As Rabbi Yochanan rules:

Talmud Bavli: Bava Kama 70a

SEE THIS ORIGINAL PAGE OF TALMUD ON THE NEXT PAGE
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In the above Gemara, Rabbi Yochanan rules that neither the owner, nor the thief, has full ownership over 
the stolen item; they “share” ownership between them. However, the thief can take on full ownership of the 
stolen item if certain events occur. For example, the thief will take on full ownership of the item, if:

 ■ the thief damages the item or changes it in a significant way; or

 ■ the original owner gives up hope (yee’ush) of ever retrieving his item, and then the thief sells it to a third 
party.

In light of the above, we can now appreciate a fascinating ruling of Rav Chisda:

Talmud Bavli: Bava Kama 111b

The Gemara here discusses a case in which a person eats food that another person had stolen. Rav Chisda 
rules that if the owner of the stolen goods has not yet despaired (a concept known as yee’ush in halachah) 
of retrieving his food at the time the food was eaten, then the stolen food Ramains in the shared possession 
of the thief and owner. As we saw above, a thief can only acquire full ownership of a stolen item if it was 
transferred to a third party and the owner despaired of getting it back. In this case, the original owner can 
claim the value of the food from either the thief or the person who ate the food. In other words, both the 
thief and the third party are responsible for paying.

Rav Chisda said: If someone steals [food], and the original owner has not yet 
given up hope of getting his stolen food back, and then a third party comes 
along and eats the stolen food, the original victim can choose to collect money to 
replace his stolen food from either party [i.e. from the thief or from the third party 
who ate the food].

What is the logic behind this ruling? So long as the original owner has not yet 
given up hope of reclaiming his stolen item, it Ramains partly in his possession.

אמר רב חסדא: גזל ולא נתייאשו 
הבעלים, ובא אחר ואכלו ממנו, 
רצה – מזה גובה, רצה – מזה 

גובה; מאי טעמא? כל כמה דלא 
נתייאשו הבעלים, ברשותיה 

דמריה קאי. 

SEE THIS ORIGINAL PAGE OF TALMUD ON THE NEXT PAGE

VS OR

QUESTIONS TO 
CONSIDER

 ■ Consider the following case: A thief steals a hot dog from a concession stand, and, before the 
shopkeeper gives up hope of getting his hot dog back, a third person comes along and eats the hot dog. 
Who has the responsibility to reimburse the shopkeeper for his lost hot dog? Must the thief reimburse? Or 
the third person who actually ate the hot dog?

WHEN THE ITEM 
IS TRANSFERRED 
TO A THIRD 
PARTY: WHO IS 
RESPONSIBLE TO 
PAY?
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THAT THE THIEF DAMAGED
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AND THE THIEF GAVE IT TO A THIRD PARTY
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This ruling is codified in the Shulchan Aruch:

Shulchan Aruch: Choshen Mishpat: Hilchos Gezeilah 361
Rabbi Yosef Karo (1488–1575)

A stolen item can be acquired (i.e. fully removed from the possession of 
its original owner) if both (a) the original owner gives up on ever retrieving 
it (yee’ush), AND (b) the stolen item subsequently leaves the thief’s 
possession (shinui r’shus)…

However, the requirement of shinui rshus can only be fulfilled if the item 
is sold or given away by the thief himself. If the item is forcibly taken 
away from the thief, however, that does not qualify as shinui r’shus, 
and therefore [halachah will continue to view] the item [as] still in the 
possession of its original owner. Hence, if a third party forcibly took the 
item from the thief, then this third party has effectively committed theft 
from the object’s original owner by doing so [because he took something 
that was still partly in the original owner’s possession]. The original owner 
can therefore collect the value of that item from either the thief or from 
that third party… or if he likes, he can collect half from the thief and half 
from the third party… this applies whether or not the third party knew 
that the item he took from the thief was acquired by theft from its original 
owner…

יאוש עם שינוי רשות, קנה, ונתבארו 
משפטיו בסימן שנ״ג. 

לא הוי שינוי אלא אם כן מכרו או נתנו 
לאחר... אבל אם בא אחר ונטלו מבית 
הגזלן שלא מרצונו, כאילו נטלו מבית 

הבעלים, אם ירצה הנגזל גובה מהראשון 
או מהשני, או אם ירצה יגבה חצי מזה 
וחצי מזה. ואם פרעו השני לראשון, או 
שהגזלן הראשון מחל לשני, אינו כלום, 

כי אין דינו של שני אלא עם הבעלים, לא 
שנא אם ידע השני שהוא גזול ביד הגזלן 

לא שנא שלא ידע; ואפילו אם אכלו 
השני, חייב לשלם לבעלים. 

THIRD PARTY  
OWNS FULLY

Since “shinui rishus” has occurred, 
the original owner no longer has 
any “hold” on the necklace; it 
belongs entirely to the third party. 

Therefore, the owner cannot 
demand reimbursement from 
the third party... but can demand 
reimbursement from the thief 
[because the thief is still at fault for 
the owner losing his item in the first 
place].

Owner can demand 
reimbursement from 
either the thief or the 
third party.

OWNER & THIRD PARTY  
(SHARED OWNERSHIP)

Thief intentionally gives the 
stolen item away to a third party

Qualifies as shinui rishus

Third party forcibly takes the  
stolen item from the thief

Does NOT  
qualify as shinui rishus

Here, the Shulchan Aruch rules that if a third party unknowingly consumes an item which is still technically 
owned by a thief’s victim, the original victim can demand that the third party reimburse him for that item. Not 
only can the victim sue the thief in court, but he can also seek reimbursement from that third party. In the 
case of the necklace, were Madoff to steal a necklace and then donate it to a charity which then sold it, the 
original owner of the necklace could choose to get repaid from either Madoff or from the charity.

At first glance, one could argue that this halachah should apply to the real-life case of charities supported 
by Bernie Madoff as well. Madoff stole his client’s money and then gave it to a charity before the client was 
even aware of the scheme (so there was no yee’ush; and we need both yee’ush AND shinui rishus to fully 
remove the item from the original owner’s possession), and the client thus certainly had not despaired of 
retrieving his assets by that point. Accordingly, we can apply Rav Chisda’s ruling that the victim can still 
claim his money from either the thief (the investor) or the third party (the charity), since the original 
owner never lost his connection to his money.

Stolen necklace
that owner despaired 
of ever getting back

OWNER & THIEF
(SHARED OWNERSHIP)

QUESTIONS TO 
CONSIDER

 ■ Are the cases of the necklace and the money really comparable to each other? 
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This conclusion, however, depends upon the assumption that the money Madoff deposited in the bank 
accounts of charities Ramained halachically in the possession of Madoff’s clients throughout. One could 
instead argue that once Madoff’s clients’ money was deposited in Madoff’s account, the money donated to 
charity is considered the investor’s (Madoff’s) own money, and not the clients’. Why?

Such an argument could draw support from Talmudic statements that distinguish between money taken as a 
loan or investment versus objects borrowed for other reasons. 

This distinction appears in the Talmud in the context of discussing kiddushin (betrothal), the first stage of the 
halachic marriage process. In order to perform kiddushin, a man needs to give his wife either money or an 
object of value. The Gemara rules that if a man decides to perform kiddushin by “giving” his future wife a 
loan (i.e. forgiving her debt) that she owes him from beforehand, the kiddushin is ineffective. 

Talmud Bavli: Kiddushin 47a

Rashi (ibid.)
Rabbi Shlomo Yitzchaki (1041–1104)

One can see from this Rashi that borrowed money is often viewed in a different manner from borrowed 
objects, as money may be considered entirely in the possession of the borrower immediately after it is 
received from the loaner. In our case, when a client gives money to Madoff to invest on his behalf, Madoff 
may be considered a “borrower” of the money. Therefore, the money would be considered entirely in 
Madoff’s possession. If Madoff then donates this money to charity, he is donating his own money. If so, then 
the charity that receives a donation from the crooked investor has no legal relationship whatsoever to the 
original clients, as the money it received was Madoff’s, not his clients’. If this approach is correct, charities 
would not be responsible to repay Madoff’s victims.

That said, one can draw a distinction between loans and investments, in which case the responsibility of a 
charity may depend on the precise financial agreement made between Madoff and each of his investors. 

A borrower is permitted to invest any money that was lent to him as a loan, 
and is not obligated to have the money accessible [to give back to the 
loaner] at a moment’s notice… Hence, once a women borrows money from 
someone, that money is entirely hers, and if a man who lent her that money 
attempts to use that money to betroth her later on [i.e. to betroth her by 
forgiving the debt and using that forgiveness as her kessef kiddushin], the 
betrothal will be ineffective, since he has not given her anything she did 
not already own.

להוצאה ניתנה – הלוה רשאי 
להוציאה בהוצאה ואינו חייב 

להעמידה בעיסקא שתהא מצויה בכל 
עת שיתבענו וכיון דלהוצאה ניתנה 
הויא לה כי דידה ולא יהיב לה מידי.

Rav said: If one attempts to perform Kiddushin by forgiving a loan 
owed to him by the woman, it is ineffective.

אמר רב: המקדש במלוה – אינה מקודשת, 
מלוה להוצאה ניתנה.

SEE THIS ORIGINAL PAGE OF TALMUD ON THE NEXT PAGE

A BORROWER’S 
BORROWED 
MONEY IS 
CONSIDERED HIS 
OWN

WOMAN OWES MONEY

MAN FORGIVES DEBT

CLIENT
$

MADOFF’S MONEY

$

INVESTOR CHARITY



B E R N I E M A DO FF:  M US T A C H A R IT Y R E TU R N FU N DS DO N ATE D BY A P O NZI  SC H E M E ?
–7 –

TALMUD BAVLI KIDDUSHIN 47A



B E R N I E M A DO FF:  M US T A C H A R IT Y R E TU R N FU N DS DO N ATE D BY A P O NZI  SC H E M E ?
–8 –

There is a concept in halachah called dina dimalchusa dina. This means that sometimes, Jews are required 
to follow the rules of the secular society in whatever country they live in, even if halachah would rule 
differently in the case under discussion. For example, if the U.S. government says to pay taxes, or pay a fine 
if you are caught speeding, then halachah mandates that you need to pay.

In terms of returning stolen items, the accepted law in the secular world in the Rama’s time was – and still is, 
in most places – to return any stolen goods to their original owners, even if the stolen goods had changed 
hands many times.

Thus, even if we view the money deposited in Madoff’s account as his own assets that can no longer be 
associated with his original clients, the charity is still required to return the money to the client, because 
that is the accepted practice in the local secular courts (dina dimalchusa dina).

However, this rationale depends on how we understand the practice documented by the Rama. The Rama 
ruled that when it comes to returning stolen items, we follow dina d’malchusa – the laws of the secular 
government – and require that the items be returned even under circumstances where halachah would 
otherwise allow a Jew to keep them.

But are Jews always required to abide by the laws of secular society, whenever they conflict with the rulings 
of halachah? Not so simple. The Shach explains that we generally would not follow dina dimalchusa when 
it conflicts with halachah, and the Rama’s statement therefore needs to be re-understood:

The Shach on Shulchan Aruch: Choshen Mishpat: Hilchos Geneivah 356:7
Rabbi Shabtai HaCohen (1622–1663)

The Shach understands the Rama to mean that although we do not always follow dina dimalchusa, in this 
particular context of returning stolen items, the Jewish court, decided to enact a takanah (enactment) 
that all Jews must follow dina dimalchusa in this case, and return any stolen objects, regardless of the 
circumstances.

If so, then it stands to reason that one is only required to follow this takanah in the specific context in which 
it was enacted - i.e. returning stolen objects. Returning stolen money, however, is different, and the takanah 
may not apply. If so, then the charity has no requirement to return the stolen money to Madoff’s clients.

Even though we do not usually apply the rule 
of dina d’malchusa [dina] (i.e. that Jews must 
follow the laws of the land) in cases where it 
stands in opposition to Torah law… in this case, 
we do follow the law of the land, since there 
was a custom in Jewish courts as well to return 
[stolen] objects… and this custom was based on 
a formal takanah (enactment) made by Jewish 
courts to always return [stolen] objects.

ואף על גב... דלא אמרינן דינא דמלכותא מה שהוא נגד דין 
תורתינו מ״מ דיינין הכי שפיר בלישנא דהכי נהיגי עכשיו כלו׳ דגם 
בישראל נהיגי כן ובת״ה א״ש טפי דכתב דהכי דייני עתה כו׳ ואף 

על גב דמנהג גרוע שהוא נגד דין תורה לא אזלינן בתריה וכמש״ל 
סי׳ ע״ב ס״ק ל״ה וכמה דוכתי? י״ל דהאי מנהג הוא שנתקן כך 

ופשיטא דיש ביד הדור לתקן תקנות ועוד דגם בדינא דמלכותא הוא 
כן ודוק.

Now it is customary to return any stolen item, even after 
[the owner] has despaired of getting it back (yee’ush) and/
or it has changed possession (shinui r’shus). This custom 
is enforced due to the rule that Jews need to follow dina 
dimalchusa (the law of the land in which they are living).

דמכל מקום צריך להחזירו לבעלים מכח דינא דמלכותא, 
דהכי נהיגי עכשיו להחזיר כל גניבה אפילו לאחר יאוש 

ושינוי רשות מכח דינא דמלכותא.

In truth, however, all these distinctions might not matter at all. The Rama rules that Jews actually have a 
responsibility to return any stolen money, regardless of the circumstances.

Rama’s glosses on the Shulchan Aruch: Choshen Mishpat: Hilchos Geneivah 356:7
Rabbi Moshe Isserlis (1520–1572)

DINA 
D’MALCHUSA

AN ALTERNATE 
INTERPRETATION 
OF THE RAMA’S 
REASONING...
AND ITS 
CONSEQUENT 
LIMITATION
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Moreover, the Ketzos HaChoshen accepts the Shach’s novel interpretation of the Rama, and further qualifies 
this ruling:

Ketzos HaChoshen 259:3
Rabbi Aryeh Leib Heller (1745–1813)

It appears that this custom that 
Klal Yisroel developed (and 
was enacted formally by Jewish 
courts) – to return all stolen 
objects, even after their original 
owner has given up hope of 
getting them back (yee’ush) – is 
a very appropriate one. This 
is because the Gemara (Bava 
Kama 114a) itself said that one 
should go lifnim mishuras 
hadin (beyond the letter of the 
law) in such cases, and return 
stolen objects even after the 
original owner has given up on 
getting them back, because of 
the verse mandating that Jews 
“do what is right and just in the 
eyes of G-d” (Devarim 6:18)....

אמנם נראה דזה לאו מנהג גרוע אלא מנהג טוב וישר הוא, דכיון דאמרו בגמרא )ב״מ 
כד, ב( דאבידה לאחר יאוש מחזירין לפנים משורת הדין, והוא משום ועשית הישר 
והטוב )דברים ו, יח( דמהכא נפקא לן לפנים משורת הדין, וכן ביאוש ושינוי רשות 

אמרו בפרק הגוזל בתרא )ב״ק קיד, א( בירא שמים מחזיר לבעלים הראשונים, ומשום 
הכי כשראו חכמי הדור לתקן שיחזיר לאחר יאוש אין זה מנהג גרוע ח״ו.

וכן כתב במרדכי פרק אלו מציאות )ב״מ סי׳ רנ״ז( ז״ל, אמר ליה לפנים משורת הדין, 
ואשכחנא נמי בפרק הגוזל בתרא חייב בבא לצאת ידי שמים, וכיון דחזינן דהוי כייפי 
להו )להני( ]הכי[ כדאיתא פרק האומנין )ב״מ פג, א( גם אנן כייפינן למיעבד לפנים 

משורת הדין אם היכולת בידו לעשות דתני רב יוסף )שם ל, ב( והודעת להם את הדרך 
)שמות יח, כ( כו׳, וכן פסק ראב״ן וראבי״ה דכייפינן להו לעשות לפנים משורת הדין 

עכ״ל.

 והיינו דאע״ג דבעלמא לא כייפי למיעבד לפנים משורת הדין הכא ראו הב״ד לתקן 
תקנה זו, ואין זה מנהג גרוע כיון דיאות למיעבד לפנים משורת הדין, ובפרט שהוא נמי 

דינא דמלכותא דינא.

GOING LIFNIM 
MISHURAS 
HADIN – ABOVE 
AND BEYOND 
THE LETTER OF 
THE LAW

The Ketzos HaChoshen holds that this custom (to return a stolen object even after its owner has despaired 
of ever getting it back) is the product of a formal enactment made by the Jewish courts, but explains that 
the enactment was based on kofin al lifnim mishuras hadin – that in this instance, Beis Din is authorized 
to compel the litigant to deal with each other above and beyond the strict letter of the law. The rabbinic 
leaders ordained that although one who receives or purchases stolen goods is, at times, halachically entitled 
to keep the item, Beis Din will force him to return it to its original owner in the spirit of going beyond the 
strict letter of the law.

Since this was the nature and purpose of this ordinance, the Ketzos contends elsewhere, it does not apply 
to a poor person who happened to receive or acquire stolen goods. This is because Beis Din will not 
compel a needy person to go beyond the letter of the law when he is struggling so much just to make ends 
meet. Thus, in circumstances where a poor person is halachically entitled by the basic, minimum halachah to 
keep the stolen item, the poor person is not required to relinquish it.

QUESTIONS TO 
CONSIDER

 ■ How does this ruling about a poor person apply to our question about whether or not a charity must return 
the stolen funds to Madoff’s client?

APPLICATION TO 
CHARITY FUNDS

According to the Ketzos, then, the custom recorded by the Rama would not apply in the case of stolen 
goods that were then donated to a charitable organization. Just as a Beis Din does not enforce lifnim 
mishuras hadin (going above and beyond the strict letter of the law) upon a needy person, Beis Din would 
seemingly not do so either when dealing with an organization devoted to helping the poor. Thus, charity 
funds that received stolen money or goods would not be required to give money back to the original 
victim from whom it was stolen. 
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Before we conclude, however, we must mention a compelling reason to require the charity to return the 
stolen money (aside from of the custom mentioned by the Rama to always return stolen items, no matter 
what).

Standard contemporary banking protocols stipulate that when a person deposits money into his account, the 
bank receives the money on behalf of the true owner. If the person is depositing someone else’s money, the 
bank views the money as the property of its original owner, even though the funds are registered under the 
name of the account holder. Hence, if stolen funds are transferred from the thief’s account to a charity, the 
charity is receiving what is considered the victim’s money. This is true despite the fact that the actual money 
being received is not the money which was stolen.

We might draw an analogy to a case of someone who entrusted his money to a guardian, and the guardian 
mixed the money together with his own cash in his safe, such that when he returns it, he does not 
necessarily return the precise bills that were given to him. Clearly, the guardian has nevertheless discharged 
his duty by returning the money, even though he does not return the exact same money notes that he 
received. Similarly, when the bank transfers money from the thief’s account, that money is still regarded 
as the client’s, even though it is obviously not the same exact money that the thief had deposited from the 
client.

Thus, this situation may indeed parallel the halachah stated by Rav Chisda in the Gemara (Bava Kama 111b), 
that a stolen object received before the owner despaired of retrieving it must be returned. If we indeed 
accept the secular legal conceptualization of this monetary transfer, it would seem that anyone (even a 
charity) who receives money obtained through a Ponzi scheme may indeed be required to return it to the 
defrauded client, because the stolen money is still viewed as connected to its original owner.

DEPOSITING ON 
THE VICTIM’S 
BEHALF

Check written by  
joe (the client) Madoff’s bank account Charity’s bank account

MADOFF DEPOSITS JOE’S 
CHECK INTO THE BANK

MADOFF DONATES 
MONEY TO CHARITYJoe Shmoe

$300

Joe Shmoe
$300

Joe Shmoe
$300

DISC L A I M ER:
The views and opinions presented in this sourcesheet should not be taken as halachah l’maaseh.  

Before applying these halachos to real-life situations, one must consult with a competent halachic authority.

The issue of whether or not charities are responsible to reimburse Madoff’s victims is clearly a complex 
one. The answer hinges on:

 ■ How halachah views money received by an investor from one of his clients (i.e. whether it is viewed 
as the client’s money throughout, or that of the investor);

 ■ To what extent do we apply the rule of dina d’malchusa dina (that halachah sometimes requires 
Jews to follow the laws of the secular government at times), either in specific cases or in terms of 
conceptualizing ownership;

 ■ The nature of the enactment mentioned by Rama to return all lost stolen objects, regardless of the 
particular circumstances.

None of these issues are simple ones, and hence only the most qualified dayanim (Jewish judges) have 
the skills to determine the halachah in such complex cases on a case-by-case basis. 

CONCLUSION


